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INTRODUCTION

1.
It is an honour and a privilege to stand before you today – especially when I have relatively limited experience pertaining to Law Reform Commissions. Whether this is good or bad remains to be seen.

2.
But notwithstanding my limited experience, I will share with you Samoa’s experience with its Law Reform Commission. Some 6 years ago Samoa passed the Samoa Law Reform Commission Act 2002. Notwithstanding legislation in place, the Law Reform Commission was never established. That was, not until very recently following the repeal of the said Act by the passing of the Law Reform Commission Act 2008.
3.
Our world is ever changing so it is imperative that our laws keep up with the associated changes. However, reviewing and updating laws is not easy and often becomes less of a priority when resources are limited. For instance, law reform will lose out every time to health care and education if resources are limited. It also does not help if there is administrative laxity, insufficient political backing and limited number of qualified persons to do the work of Law Reform Commissions.

4.
This paper will look at the reasons why Samoa decided to establish a Law Reform Commission, the challenges that Samoa faces, and how Samoa has attempted to overcome those challenges. 

TRADITIONAL AND MODERN SYSTEMS IN SAMOA

5.
Samoa became an independent state in 1962. Before independence, Samoa was a United Nations Trust Territory administered by New Zealand. Samoa comprises of nine volcanic islands and has a population of about 180,000 people.

6.
Samoan culture is still very strong as evident by the matai or chiefly system that is still in existence. Each aiga or extended family has several matai (ie, chiefly holders) who are heads of the aiga. The status and ranking of matai varies depending on the title a matai holds. Collectively, the matai in a village are referred to as the village fono. The village fono has regular meetings where it acts, from a “Western” perspective, as the executive, legislative and judiciary of the village. Above the village fono level is the district level comprising of lineage allegiances of villages. What I have just described briefly is Samoa’s traditional political system.

7.
Existing alongside this traditional political system is the (British) Westminster political system of parliamentary democracy, modified of course to take into account Samoa’s customs and traditions. A Prime Minister is chosen by a majority in the Legislative Assembly and is appointed by the Head of State to form a Government. The Prime Minister's preferred Cabinet of 12 is appointed and sworn in by the Head of State. The Legislative Assembly is made up of 49 members, 47 of whom are elected from Samoan territorial constituencies. The other two members are chosen by Samoan citizens on a separate roll who are of non-Samoan origin. Universal suffrage was extended in 1990 but only matai may stand for election for the Samoan seats.  

8.
Samoa’s legal system is based on English common law and local customs. There is a Court of Appeal which hears appeals from the Supreme Court. Below the Supreme Court is the District Court which has jurisdiction to hear criminal matters where the penalty is less than 5 years imprisonment and civil matters which do not exceed ST$10,000 (equivalent to US$3,600). The Chief Justice of the Supreme Court is appointed by the Head of State on the recommendation of the Prime Minister. Separately, there is a Land and Titles Court that hears disputes relating to customary lands and matai title successions. 

LAW REFORM’S PURPOSE

9.
Law reform plays an important role in promoting justice, good governance and accountability. This is because law reform is a process which aims to review, research and update existing law in a manner which allows broad community participation, devoid of political interference. Involved with this process is of course the advocating and implementing of positive changes to law 

10.
The bodies intimately related to this function of law reform are commonly known as Commissions that are set up to facilitate law reform. Standard practice has been for these Commissions to:

(a) be independent from Government control;

(b) provide intellectual independence to accurately reflect and report on how the law should progress; and

(c) carry out research, and recommend ways to simplify and modernize law. 

11.
To have a Law Reform Commission can greatly assist in reviewing and updating laws. It may not be a difficult task to come across anachronisms, anomalies and inconsistencies in the law when involved in a judicial process or even to have an idea of what the law should be but it is a much more difficult task to engage in the work involved to correct and produce the law. Since it is work which cannot be embraced by the Courts or that which Governments do not have time, or in some cases, the expertise to engage in, it is a worthwhile endeavour to establish a Law Reform Commission to do this work.  

12.
Their assistance mostly contributes to the development of new approaches to the law in response to evolving social, economic and political circumstances. A large part of this involves targeted consultation with members of the public and community at large. To conduct effective consultation is to maximize participation of the public, (twofold in having an opportunity to receive concerns and educate the public) and promote increased confidence in the legislative process. 

HISTORY OF SAMOA’S LAW REFORM COMMISSION

Initial Studies

13.
The results of a study in 1997 developed a proposal for an institutional strengthening project for the Ministry of Justice and Courts Administration and identified the need for a Law Reform Commission in Samoa. With funding from NZODA, consultants were engaged to assist in carrying out the work required. Extensive consultations with Government officials and the public followed.  

Need For Law Reform

14.
The consultations at the time revealed that Samoa did not have a clear established process by which systematic review of law can be undertaken for the purpose of examining its relevance to Samoan society. Changes to the law tended to occur as a reaction to problems which attracted the attention of Government, and so the Legislative Assembly. The various Government agencies also had different ways of developing ideas for law change into draft legislation. Those affected by changes to the law may not have had the opportunity to present their views on such changes.

15.
Aside from the absence of an orderly process for law reform, many existing are “outdated” and are in need of “law maintenance work”. For example, cross dressing is a crime which attracts a maximum penalty of ST$200 or imprisonment not exceeding 6 months (section 58N of the Crimes Ordinance 1961). Other examples included the need to have a better mechanism to deal with minor traffic offences, a more relevant Companies legislation rather than using New Zealand’s 1955 Act
, a fairer distribution of matrimonial assets, adequate attention to domestic violence and child care protection, etc.

16.
With Samoa being a member of the international community, there is also an obligation on Samoa for its laws to comply with its international obligations. But such compliance required research and extensive community consultations to ensure that any changes to make Samoa’s laws consistent with international obligations took into account Samoa’s culture and local circumstances.

17.
The lack of a proper system of law reform meant that the coverage, application and enforcement of the law posed problems which in turn caused inconvenience, and sometimes unfairness. One example that springs to mind is section 22 of the Police Service Act 1977 which states that men retire at 55 years whilst women retire at the age of 50 - unless extended by another 5 years by the Minister of Police if special circumstances exist. Special circumstances are not defined.

The Establishment Group

18.
Against this backdrop, Cabinet then directed on 7th July 1999 for an Establishment Group to be formed to set up a Law Reform Commission. The Establishment Group consisted of Government officials and representatives from the Samoa Law Society, Chamber of Commerce and the umbrella society of all NGOs known as SUNGO.

Operation, Responsibilities & Role of the Commission

19.
The Establishment Group agreed that the proposed Law Reform Commission will operate as a statutory body dedicated to recommending law reforms to meet the needs of Samoan society. It would draw on the knowledge and expectations existing in the community. Legal and other relevant research (including consultation) will also take place. Awareness of relevant overseas law would not be overlooked in the process. And finally, it would follow transparent and well publicized processes to reach its recommendations.

20.
As for the proposed Law Reform Commission’s responsibilities, it was agreed that the Commission would systematically review the law for its suitability for contemporary Samoan needs; advise Government on the priority of needed law reforms, assist Government agencies to develop changes to the laws they administer; research and consult widely on the development of reform proposals in areas of law that are technically complex or otherwise difficult and in need of in-depth examination; ensure regular contact with Government agencies and community interests affected and involved in law reform; and ensure regular contact with Law Reform Commissions overseas.

21.
The process of law reform that the Law Reform Commission would adopt involved the Commission attracting ideas from the community and Government agencies. Where the Commission considered that law change was needed and that law change could be readily developed by another Government agency, then it would inform the responsible Minister of its view. The Commission would also assist a Government agency in developing law change ideas by:

(a) providing a forum for discussion of those ideas; and

(b) if necessary, providing research assistance.

22.
So the intended primary role at the time of the proposed Law Reform Commission was to identify and support changes to the laws in an orderly manner.
The Samoa Law Reform Commission Act 2002

23.
As a result of the Establishment Group's work and with the assistance of consultants, Parliament enacted the Samoa Law Reform Commission Act 2002. Even though the intention was for the Act to be passed in early 2000 so as to enable the Commission to be operational on 1st July 2000, that did not happen.

24.
The Samoa Law Reform Commission Act 2002 basically reflected the proposals of the Establishment Group. As seen in section 4 of the Act, the overall function or purpose of the Commission involved the:

“review, reform and development of the laws of Samoa in order to promote Samoan custom and traditions and enhance the social, cultural, economic and commercial development of Samoa.”

25.
The functions of the Commission as found in section 6 were:

(a) To recommend to the Minister suggested programs for the reform of the laws of Samoa;

(b) In accordance with references made to it by the Minister (whether at the Commission’s suggestion or otherwise) to research and analyse areas of law considered to be in need of reform and report its recommendations for reform to the Minister;

(c) As the Commission considers appropriate, to advise Government Departments or other Government Organizations on the manner or content of reviews of the law conducted by those Departments or Organisations; and

(d) As the Commission considers appropriate, to consult with and advise the public about its work.

26.
The Commission is a body corporate (section 5). The Commission was to consist of the Law Reform Commissioner who is also the chief executive officer, and would supervise and direct the work of the Commission (section 10). The Commissioner was to be appointed by the Judicial Services Commission already established under Article 72 of the Constitution (section 12). The Commissioner was to be a lawyer who has at least 8 years experience as a barrister and/or solicitor, is eligible to be appointed a judge and meets any other further requirements as prescribed (section 11). The term of office was to be 5 years and, if reappointed, for a further term up to 5 years. The salary of the Commissioner would be 80% of the salary and benefits paid to the Chief Justice (section 15). The hiring and firing of staff was to vest solely with the Commissioner, but the number of staff would be determined by the Minister of Justice (section 18).

27.
Whilst the Commissioner had the discretion to review laws he or she wanted to review, the Commissioner was also required to examine any aspect of the laws if required by the Minister of Justice (section 9). The Commissioner was also required to provide to the Minister of Justice a forward plan of the Commission’s work every year, reports of the Commission and annual report on the Commission’s operations and expenditure. Reports given to the Minister were to be laid before the Legislative Assembly.

28.
An Advisory Board would assist the Commission (section 13). The Board was to meet at least 4 times a year. The Board comprised of the Attorney General, the Secretary of Internal Affairs (this office is now part of the Ministry of Women, Community & Social Development), the Secretary of Justice (now known as the CEO of the Ministry of Justice & Courts Administration); the Secretary of Women’s Affairs (this Department is now known as the Ministry of Women, Community & Social Development); the Commissioner of Police; the President of the Samoa Law Society; the President of the Samoa Chamber of Commerce and Industry, Inc; the President of the National Council of Churches; the President of the Public Service Association; and 4 members appointed by the Head of State acting on the advice of the Minister of Justice (after consultations with the Minister of Women, Community & Social Development) to represent community interests.

DEVELOPMENTS AFTER 2007

29.
After the passing of the Act in 2002, the Law Reform Commission was never established. Even though a few persons applied for the position of Law Reform Commissioner no appointment was made.

30.
The Attorney General reviewed the situation in January 2007 and identified the following:

(a) that there were reportedly difficulties in securing a suitable and available person to be the Commissioner;

(b) there were challenges with resource allocation;

(c) the structure and function of the Law Reform Commission may not suit Samoa’s present circumstances.

31.
It was understandable that a suitable person to be the Commissioner was needed given the importance of the position and the wide powers it has, for example:

(a) the hiring and firing of staff both permanent and temporary as well as consultants – so therefore not subject to the Public Service Commission;

(b) the setting of the law reform agenda.

32.
The problems identified in the late 1990s in not having an orderly mechanism for law reform continued. These problems were compounded by the fact that Samoa’s last consolidation of statute laws took place in 1997. The consolidation before that took place in 1977. In addition, not all the statute laws of Samoa were available on the internet. Before a review of the laws can commence one must first know what the laws are. 

33.
The Attorney General’s Office was also under a lot of pressure to draft many laws, some of which required extensive community consultations – something which resources at the time could not adequately provide for.

34.
After more discussions an issues paper was circulated by the Attorney General in February 2007 proposing changes to the functions, structure and composition of the Law Reform Commission as contained in the Samoa Law Reform Act 2002:

(a) The head of the Law Reform Commission shall be an Executive Director who is a senior qualified lawyer and not necessarily having qualifications to be a judge;

(b) The law reform agenda of the Law Reform Commission should be aligned with Government’s law reform agenda;

(c) Major legislation in areas that require extensive stakeholder consultations can be referred by the Attorney General to the Law Reform Commission to draft;

(d) In almost all reviews conducted by the Law Reform Commission there should also be a drafted legislative component;

(e) The Law Reform Commission should have some capacity to undertake legislative review work but essentially manage development funds to ensure thorough and proper law reform processes are undertaken;

(f) Part-time Commissioners can be appointed from time to time depending on the area of law being reviewed.

35.
The main rationale behind these suggested changes were as follows:

(a) The head of the Law Reform Commission need not be a Commissioner requiring qualifications equivalent to that of a judge but an Executive Director who can be a suitably senior lawyer of at least 5 years legal experience with the necessary skills to not only carry out the functions of Law Reform Commission, but to also oversee and manage law reform projects in specific areas of the law. Major law reform projects can of course be headed by part-time Commissioners who can be judges or by lawyers who are senior and qualified enough to be judges.

(b) Samoa has limited resources so it is imperative that such resources are properly utilized. Two possible solutions were discussed:

(i) Having a Law Reform Commission that has a law reform agenda completely different from Government could mean that its recommendations would probably only fall on deaf ears. Whilst it is important that Law Reform Commission be allowed to look into areas of law not required by Government, its resources should not all be directed into such areas; and

(ii) The Law Reform Commission should not just review laws, it should also as best as possible, attach draft laws to its reviews. This way, if Government wants to take the law reform to the next level, it can easily refer the draft law to the Attorney General’s Office to be finalised for referral to Cabinet before reaching Parliament. It is believed that considerable delays will eventuate if another project is required to draft a law following a review by the Law Reform Commission.

(c) The Attorney General’s Office does not have the capacity and resources to conduct extensive research and community consultations in relation to major laws that Government requires drafting. There have also been complaints of inadequate stakeholder consultations pertaining to some of the laws drafted by the Attorney General’s Office. These concerns can hopefully be alleviated if the Law Reform Commission takes up the drafting of major laws that could affect the interests of many in the community.

36.
More discussions followed resulting in Cabinet deciding on 12 September 2007 for the Law Reform Commission to be restructured and for necessary changes to the 2002 Act to be carried out.

37.
The Attorney General believed it easier to do away with the 2002 Act rather than amending it. Accordingly, a new Bill (Law Reform Commission Bill 2007) proposing to replace the 2002 Act was drafted by the Office of the Attorney General and referred to Cabinet in November 2007 for approval. Cabinet approved the Bill and referred it to Parliament which considered and passed it after the Head of State assented to it on 25th March 2008.

A NEW BEGINNING

38.
Even though the 2002 Act was repealed, many parts of it were repeated in the Law Reform Commission Act 2008, eg the Law Reform Commission being a body corporate (section 5), the functions and powers of the Law Reform Commission (sections 6 and 7), the Advisory Board (section 12), etc.

39.
The main changes introduced by the Law Reform Commission Act 2008 were as follows:

(a) There was more emphasis for the law reform agenda of the Commission to be coordinated and in line with that of Government’s agenda (sections 4, 5 and 9):

(b) The functions basically remained the same except that (section 6):

(i) recommendations for law reform were to be made to the Attorney General, not the Minister of Justice;

(ii) the Law Reform Commission was to review areas of the laws in need of reform in accordance with references made to it by the Prime Minister, Cabinet or the Attorney General, not the Minister of Justice

(c) An Executive Director will be the administrative head of the Law Reform Commission and such person should have at least 5 years legal experience as a barrister and/or solicitor, or in other legal work (section 10);

(d) The staff and head of the Law Reform Commission shall be public servants and subject to the Public Service Commission (section 11);

(e) Part-time Commissioners (approved by the Advisory Board) or consultants (approved by the Attorney General) may be engaged to manage and undertake law reform projects (section 13);

(f) Judicial officers may be appointed part-time Commissioners for a specific law reform project if approved by the Chief Justice (section 14).

40.
In September 2008 the Public Service Commission agreed to appoint Ms Leilani Tuala-Warren to be the Executive Director of the Law Reform Commission. Ms Tuala-Warren started her legal career as a prosecutor in the Office of the Attorney General in 1998 for several years before she moved to New Zealand where she lectured various law courses at Waikato University. She returned to Samoa in 2005 and joined her brother’s law firm where she has been a partner until her recent appointment.

41.
Government had in its budget for 2008/2009 appropriated the following sums to establish the Law Reform Commission:

Personnel: 

       227,088

Operating: 
       152,136

Capital: 

         36,712

TOTAL: 

ST$415,936 (equivalent to US$149,618)

42.
This is a substantial increase since the budget for the Law Reform Commission in the previous year was around ST$150,000 (equivalent to US$53,957).

43.
Aside from the Executive Director, the staff of the Law Reform Commission comprises of a Principal Legal Research Officer, Principal Project Coordinator/Secretariat of the Law & Justice Sector, Senior Administrator/Accounts Clerk and Senior Legal Secretary. Any other support staff as well as other resources required will be provided by the Office of the Attorney General until more positions are created and more resources sourced by the Law Reform Commissioner. In recognizing the importance not to interfere with the independence of the Law Reform Commission in carrying out its work, an office space separate and on a different floor level from the Office of the Attorney General of Government Building has been allocated to the Law Reform Commission.

CONCLUSION

44.
Samoa has recognized the importance of having an organized law reform programme but its effort to have a Law Reform Commission has been hampered by limited resources, not only people but in finances and probably in having a Law Reform Commission that was structured in a way that Samoa was not yet ready to embrace.

45.
The changes to the structure, functions and role of the Law Reform Commission following the coming into force of the Law Reform Commission Act 2008 has paved the way for the recruitment of an Executive Director to head the Law Reform Commission. An added emphasis for the proposed law reform agenda of the Law Reform Commission to be coordinated and be in line with that of Government will hopefully mean that resources will better spent on reviews and suggested changes to the law that will actually see the light of day. The addition of a drafting legislative component to the work of the Law Reform Commission will hopefully see a better use of resources and adequate stakeholder consultations, which will in turn provide added legitimacy to the laws and promote good governance.

46.
How Samoa’s Law Reform Commission will fare with these goals in mind and the changes to the Commission’s structure, functions and role remains to be seen. Perhaps having a conference like this in Samoa next year will allow you to find out firsthand, and perhaps facilitate more discussions about the best way to establish workable Law Reform Commissions in the South Pacific Region.

Soifua ma ia manuia.

�	For a detailed discussion on Law Reform Commissions in the South Pacific see Macfarlane, P. & Lakshman, C. “Law Reform in the South Pacific” in Journal of South Pacific Law Vol. 9, 2005, Issue 1.


�	 The situation has now changed since a Legislative Drafting Handbook prepared by the Office of the Attorney General with assistance from legal consultant Graham B. Powell which sets out the process and requirements when drafting laws in Samoa was approved by Cabinet on 10th September 2008. Any law required to be drafted must comply with the said Handbook.


�	 This is no longer a problem after the coming into force on 1st July 2008 of the Companies Act 2001.


�	 This will be a non-issue if the new Police Services Bill 2008 is endorsed by Cabinet for referral to Parliament.


�	 The latest consolidation of Samoa’s statute laws up to 31st December 2007 was completed early this year following the passing of the Revision and Publication of Laws Act 2008. The consolidation also amended all of Samoa’s statute laws to be gender neutral. The consolidation and revision will take place annually and there are plans for better access to the laws on the internet.
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